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International Commercial

Dispute Resolution

Chart 1: What is your preferred method of resolving
cross-border disputes?

3% 1%

M International arbitration
together with ADR 49%

[ International arbitration 48%

Cross-border litigation
together with ADR 3%
B Cross-border litigation 1%

49%

® 970/ (@)
L| i I'j Of respondents expressed that

international arbitration is their preferred
method of resolving cross-border disputes

Source: 2018 International Arbitration Survey by Queen Mary

University of London

http://www.arbitration.gmul.ac.uk/media/arbitration/docs
2018-International-Arbitration-Survey-report.pdf

Yes mNo MInconsideration

Source: The Vietnam Provincial Competitiveness Index 2017,
Vietnam Chamber of Commerce and Industry
http://www.arbitration.gmul.ac.uk/media/arbitration/docs/20
18-International-Arbitration-Survey-report.pdf
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International VIAC's arbitration awards can be enforced | Restricted enforceability since Vietnam is

enforceability in 160 nations and territories that are

| B 1
E Criteria E Arbitration E Litigation E
R e e | e e e e e e e e e e B R e e e e e e e e e e [}
E FleX|b|l|ty E Parties are allowed to agree on procedural order, E Procedural steps are clearly provided in detail in Civil E
i i place Of heanng’ to Select arbitrator’ appllcable i Procedure COde, can barely Changed by parties. By now i
1 ' law... 1 Vietnamese courts have not yet applied foreign laws in |
! | | practice :
. T TTTTTTmmooommmmmmosmsmosoom oo T T mmmmemmmmmo oo mmm oo |
' Adjudicator's ' Parties can select arbitrators who are specialized ! Judges are selected by the Chief Justice. Parties are !
1 I, . . . 1 1
i specialization i in the disputing areas to resolve disputes i not allowed to choose. i
:_ ___________________ I e _: _______________________________________ 1
i Language i Regarding disputes with foreign factors or FDI i Language of litigation in Vietnam is Vietnamese i
| | enterprises, parties can choose the language of | |
L e  arbitration (English, Japanese, Chinese,etc) . ______________________________________ !
1 [} [} [}
. Confidentiality ! Arbitration is confidential ! Litigation is public !
: | | |
Fommm - —————mm—— === Im - - s s mmmm e m m e mm—— e ————— - - e e e 1
E Lawyer’s fee E Recoverable E Non-recoverable, unless parties have agreed upon E
b o e e e e o i U :
1 1 1 1
' Enforcement in ! VIAC's awards can be directly enforced by the 1 Legally effective judgments are enforced by the !
1 [ [ !
' Vietham E Civil Judgment Enforcement Agency pursuant to E Civil Judgment Enforcement Agency pursuant to E
' Law on Enforcement of Civil Judgments ' Law on Enforcement of Civil Judgments !
1 1
E Foreign arbitration awards are enforced after ! !
1 1 1
! recognition by the Vietnamese courts according ! !
1 1 1
___________________ . to the CPCand New York Convention1938 ____,_______________________ . _____.

|

1

1

|

1

1

1

e

not yet a party to Hague Conventioni
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OBSERVATIONS ON THE USE OF ADRs IN
TRANSACTIONS OF ENTERPRISES WITH
JAPANESE INVESTMENT IN VIETNAM




ARBITRATION CLAUSES FOUND IN
VARIOUS APPLICABLE MODEL CONTRACTS

Didu 19. LUAT BIEU CHINH VA GIAI QUYET TRANH
CHAP

19.1 Hop Pong sé chiu su diéu chinh va dugc hiéu
theo phap luat Viét Nam.

19.2 Méi Bén tham gia Hop Dong dong y khéng huy
ngang rang bét ky tranh chdp, bdt dong hoac khiéu
nai nao phat sinh tir hoac lién quan dén Hgp Bong
bao gom ca moi vdn dé vé su ton tai, tinh hiéu luc
hodc viée hly bé hodc chdm dit déu cé thé duge dua
ra trong tai dé giai quyét cudi cing va cé gia tri rang
budc tai Trung Tam Trong Tai Qudc Té Viét Nam
("VIAC") bén canh Phéng Thuong Mai va Céng
Mghiép Viét Nam theo cac quy tac cia VIAC co hiéu
lue vao thdi diém dé trinh. Cac quy tac nay dugc xem
nhu da duge dua vao Hop Ddng bang cach vién dan
dén Diéu nay. Dia diém xét x(r trong tai sé la Ha Noi,
Viét Nam. S trong tai vién sé 1a ba ngudi dudc chi
dinh theo cac quy tic cua VIAC. Quyét dinh trong tai
sé la cudi clng va co hiéu luc rang bude déi vai Cac
Bén. Bén thua kién trong thu tuc xét xur trong tai do sé
phai chi tra cac chi phi tién hanh thi tuc xét x trong
tai clia Bén kia. Bat ky bén nao dugc xir thang theo
quyét dinh trong tai déu co thé yéu ciu bat ky toa an
¢ tham quyén nao hoic bit ky cd quan phap ly nio
6 tham quyén cudng ché thuc hién quyét dinh trong
tai. M&i Bén déng y chiu su rang budc cla quyét dinh
trong tai va sé hanh dong theo ding vdi quyét dinh
trong tai.

ARTICLE 13. SETTLEMENT OF DISPUTES

Any dispute arising out of or in relation with this Agreement shall be resolved by arbitration
at the Vietnam International Arbitration Centre at the Vietnam Chamber of Commerce and
Industry (VIAC) in accordance with its Rules of Arbitration.

Arbitration clause in a model contract used for

transactions with domestic vendors by a
Japanese FDI enterprise in Vietnam- 2012

Dispute resolution clause in a Contract signed with
agents in the supply network of a Japanese FDI
enterprise in Vietnam

\/
0‘0

Agency agreement

4

» Contract with domestic vendors

providing source materials

4

*» Contract with foreign partners

4

% Contract with logistics partners




ARBITRATION CLAUSE IN MODEL

CONTRACTS IN USE

2.3.6

Place of Arbitration

GCC 20.6: Arbitration

()

Both parties agreed with the following with reference to GCC 20.6

All disputes arising out of or in connection with the Contract shall be finally
settled at Vietnamese International Arbitration Center (VIAC) by one or more
arbitrators appointed in accordance with the Rules of VIAC.

The language of the arbitration shall be English.

The place of arbitration is in Vietnam.

Dispute resolution clause is usually placed under Specific
Conditions of EPC Contract in which EPC Joint Operators include.

s EPC contract

s Subcontractor agreement







Commercial Mediation

> Itis non-litigation process

» Mediation aims to provide a win-win outcome

» Mediation is a voluntary process that upholds party autonomy

Mediation

The parties have full control over
the process, the selection of
mediators, place and language
of mediation, whether to
proceed or walk away from
mediation.

If the parties conclude a
mediated settlement agreement
i.e. they reach a settlement at
mediation, the outcome is win-
win. Parties can maintain their
business cooperation.

Arbitration

Party autonomy is respected
but also limited by specific
procedures and principles
(place of arbitration, arbitrator,
agreement on arbitration
proceeding, etc). The outcome
of the dispute is decided by the
arbitral tribunal.

The outcome of arbitration is
always win-lose. In the worst-
case scenario, neither parties
are the winners.

Litigation

Party autonomy is substantially
limited. Place of litigation, court-
appointed judge, language in
litigation, etc are strictly
prescribed in Civil Procedure
Code. Outcome of the case is
decided by the Trial Panel.

Similar to arbitration, the
outcome of litigation is win-lose
or lose-lose.

> Commercial Mediation in Vietnam as promulgated in Decree 22/2017/ND-CP allows successful out-
of-Court mediation results to be recognized and enforced similarly to court judgment or arbitral
award under the provisions of Chapter 33 of the Civil Code 2015



c e I M e 4 Vm Trung tém
ommercia ediation
\ ’ Viét Nam

A typical mediation process
at Vietham Mediation Center (VMC) of VIAC

= Parties submit statements on

= Appointing yor
VMC assist parties to Mediator matters in dispute.
reach a mediation Requesting = Disclosure of = Arrange mediation sessions
agreement Mediation Mediator
| A A |
[ \ [ \ [ \ \
: : ; ! I
g | I i 1
' I i 1
' .
Send a Payment of I Mediated
. ! ' Settlement
Request for Mediation Cost I Mediator A
Mediation I greement
. : I proceeds |
Along with the ith th
. Mediation : wit 't e 1
Send an Offdgreement : mediation :
to mediate I process I
*absence of a | 1
mediation | 1
agreement Commencement Termination of
. L. Mediation
of Mediation Process
Mediation Preparations Conduct of Mediation
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I HYBRID ADR PROCESS TREND I

MEDIATION COMBINED WITH ARBITRATION

EXAMPLE 1
Mediation-Arbitration(Med-Arb)

Mediated Enforcement
: : Settlement II» d
Dispute is Agreement brocecure
settled

Request for
Arbitration
Arbitral Award and
] , A enforcement of
- v @
settled

Vm c Trung tém
Hod gidi
u Viét Nam

1



I_HYBRID ADR PROCESS TREND I

EXAMPLE 2:
Arbitration-Mediation-Arbitration(Arb — Med — Arb)

Dispute Resolution through A
Arbitration I \

AGREEMENT TO MEDIATE AND ARBITRATE

This Agreement to Mediate and Asbitzate in relation to Contract No. dated

» Combination of Arbitration and Mediation allows
disputes at risk of violating time limit to have more time
for mediation;

» It also facilitates the enforcement of mediated
settlement agreement under the 1958 New York
Convention.

October 26%, 2012 (“Contract”), is made on December 16*, 2013 at the Head office of the
Viemam Intemational Arbitration Centre (“VIAC™) in front of the VIAC Arbitral Tribunal resolving

vl b e i T R Parties agree on
— I — arbitration proceedings
e to facilitate Mediation
A according to VMC
Puy3: Mediation Rules
A e s 00 i
Address: rince, Viemam
Authorized Rsztunnave‘ Me”
T |
|
Supplement Arbitration Agreement with |
Mediation Agreement I
|
LVMC e
I u Viét Nam
|
|
|
|
|

MEDIATED SETTLEMENT
AGREEMENT

Implement recognition of

I_ A successful out-of-Court
mediation results process
s W
e ARBITRAL TRIBUNAL
J RECOGNIZE MEDIATED

SETTLEMENT AGREEMENT
The agreement is enforced
within a similar framework to
arbitral award in Vietnam or
under NYC 1958

rmmm———————— e

II» Proceed to Arbitration
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Commercial Mediation VNG e

Dispute Resolution Statistics at Vietnam Mediation Center (VMC) of

9345 billion VND @

0 , ~~ 40.3 m|||IOﬂ USD Construction, IP, Ship sale

Total value in dispute Types of dispute

-

Total number of
cases....._~

04/07
cases

Parties appoint

case cases

Dispute is settled and

Involvement of parties voluntarily enforce
lawyer the settlement agreement

mediator

The language of mediation is

02/0 Mediator is recognized by 03/0 i

Centre for Effective Dispute
cases Resolution(CEDR) CASES
13
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Commercial Mediation VIAC

Dispute Resolution Statistics at Vietnam International Arbitration Center
(VIAC)

REGISTERED CASES AT VIAC TYPES OF DISPUTE
1993 - 2019 1993 - 2019

Real Estate

3% Othiers
Logistics 16%
1%
Business Co-operation
Banking and Finance

180

155
146
124
99
83
64
5 63
48
27
* 18 20 2 17W916I II
.|I||II|III '

1993 1995 2000 2005 2010 2015 2019

1%
3%

Insurance
5%

Leasing
3%

Service COﬂStrgCtion
10% 14%

Sale of goods
4L4%
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Commercial Mediation VIAC

Dispute Resolution Statistics at Vietnam International Arbitratiofi C&Rter

(VIAC)

Disputes with
o foreign elements
7

The ONLY arbitral institution in

Vietnam where parties have a variety
of nationalities.

TOP 10

NATIONALITIES OF
PARTIES TO THE
DISPUTES AT VIAC

200

150

100
0

Trung Quéc  Singapore  Han Qudc Hoa Ky

Countries and regions where businesses / parties to
the dispute have participated in resolving disputes
at VIAC.

Countries and regio
where businesses /
parties to the dispute

have participated in
resolving disputes at
VIAC.

An 9%e) buc Anh l Nhét Bdn | Thai Lan Malaysia

o 15



Commercial Arbitration

Notes for resolving disputes through Arbitration
RECOGNITION AND ENFORCEMENT OF FOREIGN

ARBITRAL AWARDS IN VIETNAM

% o .. 05 working days i

Y —— Il > ag"

Application packet Ministry of Competent Court
Justice

= Request for recognition and
enforcement

= Valid copy of foreign arbitral
award and arbitration
agreement

= All must be accompanied with
Vietnamese tra

&

Acceptance of the Request
l< 120 days

h
=4

Decision to open a
hearing to consider the
Reqbé&ﬁ days

X

Recognize M Rejected I In progress Heari.ng(s) to
d consider the
. Request
Reject Accept

(*) From the Summary Report Conference by the Ministry of Justice, in Sep

2015

) Article 168.3 of Civil Procedure Code of Vietham in 2015

Huge and
unrecoverabl
e legal

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
expenses (™) |
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

i,

—

ARBITRATE AT

VINC

Arbitral Tribunal

h
=4

Arbitral Award

Vietnamese Civil
Judgement Execution

Agencies

16



Commercial Arbitration

Notes for resolving disputes through Arbitration

COURT “— DISPUTES — BRLUGIILENL

.a @
i

i

. o Average: 160 days
Average: 400 days (**) l Shortest: 24 days
- FIRST- 3-5
INSTANCE months, 8 > ¢
1 month < £4
maximum
Q) Arbitral Award
APPEALL

AN

— REOPENING CASSATION P
TRAIL 4 months I I I I -

Unidentified T

*) The time-limits are specified in the Civil Procedure Code of Vietnam in 2015, which may be extended if
hearings are adjourned

**) As shown in Appendix 01 of the Government Resolution 19-2017/NQ-CP on continuing to implement the major
tasks and solutions of improving business environment and enhancing national competiveness in 2017, targeting
to 2020.

**) From the Annual Report of Vietnam International Arbitration Centre (VIAC)
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